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Calendar
February 7-Judge Douglas of Missouri Supreme Court speaks at Denver Bar Association regular monthly meeting at 12:15, Silver Glade
Room, Cosmopolitan Hotel.

Your Radio Program
By WM. HEDGES ROBINSON, JR.
President, Colorado Bar Association

The Colorado Bar radio program-"You and the Law"-will begin over
eleven stations in this state during the week of January 9th and continue for
twelve weeks thereafter. To advertise the program the state association has
prepared for distribution to the public a pamphlet entitled "You and the
Law." This pamphlet is available to members of the bar upon request to
the secretary. The pamphlets are envelope size and can be mailed to clients.
The radio program-"You and the Law"-which was written by Jack
Weir Lewis under supervision of the Rocky Mountain Radio Council, is
really good listening. The first transcription-"The Law Moves West"--is
a historical development of law in Colorado. Five of the transcriptions will
deal with the court system. There will be four transcriptions devoted to
specialized subjects-wills, divorce, home purchase, and contracts. The remaining three transcriptions will feature the office work and public service
aspects of legal practice.
All of the program is designed to show the part the lawyer plays in the
judicial system and the tools with which he must work. It is not intended
to teach any one any law.
The success of this program in your locality depends upon the manner
in which each individual lawyer plugs it. You should refer to the program
on all occasions possible. You should, if possible, have news stories about
the program in your local newspapers. Suggestion have been made to all
officers of local associations about publicity for the program. If you would
like to aid in this work, get in touch with your local bar association officials.
The stations and the times and dates of the program, "You and the Law,"
are as follows:
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Station
Town
StartingDate
Time
KGIW
Alamosa ---------------------January 12 Wednesday -----7:15 P.M.
KVOR
Colorado Springs -----January 12 Wednesday -----9:45 P.M.
KFEL
Denver -----------------------January 9 Sunday --------------8:15 P.M.
KIUP
Durango ---------------------January 27 Thursday --------- 4:30 P.M.
KCOL
Fort Collins ------------January 10 Monday ------------ 8:15 P.M.
KXEO
Grand Junction ---...... January 14 Friday .................. 7:15 P.M.
KYOU
Greeley -----------------------January 11 Tuesday ---------- 8:15 P.M.
KOKO
La Junta ---------..---------January 10 Monday ---------- 7:30 P.M.
KLMR
Lamar -------------------------January 15 Saturday ------- 11:45A.M.
KGHF
Pueblo -------------------------January 11 Tuesday ---------- 7:30 P.M.
KSFT
Trinidad -------... -----. -January 12 Wednesday .---8:45 P.M.
Remember the starting date only is shown above. The program will continue weekly at the same times and on the same days for twelve weeks thereafter.

Missouri Judge to Describe Non-Partisan
Judiciary for Legislators and Bar
Members
Chief Justice James M. Douglas of the Missouri Supreme Court will be
the guest speaker at the next regular monthly meeting of the Denver Bar
Association on February 7, 1949, thanks to the energetic efforts of Philip
S. Van Cise of the State Judiciary Committee.
Members of the General Assembly have been invited to be the guests
of the bar association on this occasion in order to hear Judge Douglas' comments on the operation of the non-partisan judiciary plan in Missouri. In
addition to being an interesting and witty speaker, Judge Douglas is exceedingly competent to speak on this subject, having served his state as a judge
under both the political and non-partisan systems. Judge Douglas was admitted to the Missouri Bar in 1917 and began his practice in St. Louis in 1921.
He was elected a judge of the Circuit Court in St. Louis in 1934, and was
appointed to the Supreme Court of Missouri in 1937. He was elected to the
Court over the opposition of the Kansas City organization of his party in
the bitterest Court fight in the history of the State, and was re-elected at
the expiration of his term. He was a member of the State Defense Council
during World War II, and became Chief Justice of his Court in 1943.
The luncheon will be held in the Silver Glade Room of the Cosmopolitan
Hotel at 12:15 on the above stated day, February 7. Members of the Denver
Bar Association will be sent return postcards for the purpose of ascertaining
the number who desire to attend. Other Colorado association members who
do not want to miss this important event, should contact the secretary for
reservations.
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Associations Acquire New Home
Your editor (and secretary in sheep's clothing) is most happy to announce that the office of the Denver and Colorado Bar associations has acquired a new, independent and, as life goes, more or less permanent existence
at 319 Chamber of Commerce building, Denver, from whence it will seek
to serve you with somewhat greater alacrity during the business day, six days
a week. Patrons are, however, requested to be patient and forgiving in case
they occasionally get no answer to their calls after one o'clock, inasmuch as
the office is only favored with a part-time stenographer, and the secretary is
required to attend frequent committee meetings. The telephone number
remains ALpine 1355.

Sears Speaks to January Meeting
Edwin M. Sears spoke on the "The Case for Justice at Nuremburg" at
the regular monthly luncheon meeting of the Denver Bar Association held
Jan. 3, 1949. The minimum fee schedule adopted by the state association in
October was accepted by the membership with several local variations. Copies
of the schedule will be mailed to members of the Denver Bar Association
shortly.
The following new members were admitted: John P. Beck, Milton
Berger, Robert Bugdanowitz, John V. Connor, John E. Hyland, William B.
Miller, Maurice Reuler, Ben Slosky, Arthur K. Underwood, Jr., James D.
Voorhees, Jr., Alvin Weinberger, Benjamin Lee Wright, Jr.

Another County Heard From-We Hope!
The fact that practically all articles in Dicta are written by
Denverites-when, indeed, it is -not necessary to lift them from
"foreign journals" with more outspoken memberships-is no indication of any bias by the editor in this direction.
On the contrary, your editor would welcome with open arms
contributors from outside of Denver seeking to place their "brain
children" on record for posterity. True, facilities for extended resea.rch are not so readily available in the other towns and cities, but
DICTA makes no pretense to being in the scholarly-law-review class,
and its pages are open to any small phase of law or practice of interest to Colorado lawyers, with or without footnotes.
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Report of the Board of Governors' Meeting
As reported in the December DICTA, the Board of Governors of the
Colorado Bar Association at its meeting on December 3, 1948, voted to
abandon the proposed legislative service for the current session of the General Assembly.
Attorneys are advised, therefore, that it will be necessary to make use
of the usual commercial services for this purpose. The monies previously
allotted for this project were transferred to the budget of the Public Relations Committee.
Other action of the Board of Governors at its December 3 meeting included approval of the submission of the Parole and Probation bills as
drawn-up by the Attorney General's office in collaboration with the bar
association's committee and the Colorado Parole and Probation Association.
The board previously had approved the State Bar Act and the measures being
sponsored by the Judiciary Committee.
A bill prepared by the State Committee on Expenditures under the
chairmanship of Arthur H. Laws was favorably reported on by Frank Hickey
for the Committee on Statutes and Publications, and the Board of Governors
approved it in principle. The bill provides for the re-codification of the
statutes by a code commissioner appointed by the Supreme Court and assisted by a three-man advisory board from the bar association.
Approval was also given to an appropriation of $200.00 for the activities of the Junior Bar Section during the remainder of the fiscal year. The
Board of Governors went on record as favoring direct paid newspaper advertising by local and state bar associations where this is economically feasible
and necessary for the welfare of the bar.
The next meeting of the Board of Governors probably will be called
some time during the latter part of March or early April.
New Income Tax Book Available
The Department of Commerce, through Mr. Charles Brokaw, wishes
to let the members of the Denver and Colorado Bar Associations know that
they have on hand now a supply of the new government pamphlet known
as "Your Income Tax" and that copies can be obtained from Room 210,
Boston Building, at a price of 25c each.
This booklet is not to be confused with the 16-page instruction pamphlet
mailed to taxpayers free of charge along with their income tax blanks. This
is a new 11 5-page book designed to satisfy those taxpayers seeking more
detailed information.
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Ode to a Chief Justice
or
On First Looking Into Hickman's Burke
EDITOR's NOTE: On December 6, 1948, the monthly meeting of the Denver Bar
Association was devoted to honoring the retiring Chief Justice of the Supreme Court,
Haslett P. Burke. In addition to the eloquent eulogy of Associate Justice Benjamin C.
Hilliard, R. Hickman Walker, also a former associate of Judge Burke on the supreme
bench, delivered the following oration. Even in cold print the words of Judge Walker
warm like a glass of old sherry.

President Knowles, Judge Burke, other Judges, Members of the Bar:
This day's program has been occasioned by a weird occurrence-the
voluntary retirement of a member of our Supreme Court. Without having
received, or having any reasonable expectation of receiving, a nudge from
the people, and while, as was said of Moses on Nebo, "his eye is not dim nor
his natural force abatcd," this amazing man, the recipient of today's honors,
is stripping the ermine from his shoulders by his own hands. Hardly sounds
decent, does it? An affront to the gods.
For myself I accept the apologia issued last spring. But to the cynical
I allow the choice of two hypotheses; either that we have all been wrong
in attributing to Harry Truman the exclusive possession of a supernatural
political prescience, or, more plausibly, that Judge Burke did not like his job
and felt that he had given it a fair trial.
That he had given it a fair trial is evident from the fact that it is now
more than thirty years since he was raised from the District bench, at an
election held at a time when the attention of the people was fixed upon the
closing victories of the first World War. He can, however, claim two
subsequent studied ratifications. And it will soon be thirty years since he
issued his first appellate opinion, appearing in 66 Colorado at Page 37, under
the equivocal pseudonym of "Mr. Justice Burks"-the result of a natural
timidity in the circumstances. That timidity soon converted to a flaming
temerity, as Mr. Justice Burke and thrice Mr. Chief Justice Burke, proceeded over three decades, to write not less than 729 opinions of the court,
including 85 criminal affirmances (and a surprising number of criminal
reversals) and 11 disciplinary proceedings; knocking down, in his course,
500 pairs of legal ears, reddening the faces of half a hundred public officials,
administering extreme unction to his full share of legal careers, and in general, leaving a multitude of impressions and perhaps a few cicatrices upon
Corpus Juris Coloradonis, and the public life of his State. To complete the
statistics, Judge Bruke dissented many times, but during all this period he
wrote fewer than 12 dissenting opinions, evidently having no fondness for
the thin consolations of that iniffectual 'exercise.
The Burksian opinion (I had to coin that one)-the implement of this
tremendous impact-is never very long, commonly occupying not more than
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2 or 3 pages of the Colorado reports. The Burksian opinioil does not sag
with an over-load of citations, nor is it dreary with long marches of endless
quotations. The author evidently had confidence in his 'own power of expression. And rightly so. For the style, flavored with an attractive literary
turn, is both excisive and incisive, as it levels a keen knife at the heart of
the contentions that lie before him.
Through the pronouncements of this strong-minded Judge, blows a
breeze of robust common sense, of undeceived wisdom and penetration as
if in the application to the particular case, the law was receiving a new
bath of that Reason which is supposedly its ancestral element.
Fields especially indebted to Judge Burke's labors are Criminal Law,
Constitutional Law, Wills, Irrigation, Workmen's Compensation and Titles
to Fugitive Silver Foxes. If you have not read the opinion in the case of
Stephens Company vs. Albers in 81 Colorado you have missed the most
fascinating opinion in all -the Colorado reports, as he settles the ownership
of MacKenzie Duncan. MacKenzie Duncan was not a Scotsman. He was
a silver streak in the Colorado open, seeking freedom and finding death, and
by the pen of Judge Burke, immortality.
The administrative and superintending sides of his Court ever received
from Judge Burke an alert, progressive and effectual attention. Bar associations, and individual lawyers, in matters of reforms in practice or in relation
to the handling of individual cases, have always found him accessible, helpful
and, except on the bench, cooperative. The profession and the lay public
have drawn freely upon his gift of eloquent and graceful speech. If the
Supreme Court is a cloister, Judge Burke has worn his cowl far back and
has been often out of bounds.
Has he an Achilles heel? None that I know of. But talking, within the
last few months, -with a pedagogical friend of mine and giving him my private
opinion of Judge Burke, he surprised me by saying: "I used to play pool
with young Platt Burke when he was a young fellow about Sterling, he is
the Judge, isn't he?" I could not answer that one, as the name, parted on
the side as it must have been, was not familiar to me. But if it was he, a
few things were explained: his sociability, his urbanity, and his coolness
when behind the 8-ball, as for instance upon first looking into a petition
for rehearing.
Judge Burke, you may, without vainglory, reflect that when those of
us who now honor you shall have all vanished from this mortal scene, such
has been the extent and such the quality of your judicial service, you in your
turn will have taken your place with the potent spirits who rule Colorado
jurisprudence "from their urns," with Hallett and Helm, with Steele and
Campbell and their compeers. Pending the arrival of that distant date,
whether it shall be your choice to accept the assignment given to men in
their Autumn by that sweet poet who himself died at twenty-six, and "stray
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about in quiet coves," "with your wings close-furled," or whether, as your
extraordinary endowment of energy presages, you shall again heed the call
to public service, perhaps of a less secluded kind, let me certify to you that
the Members of this Bar will remain your friends, and that their interest,
their respect, their admiration, and the best of their wishes will always
follow you.

The Basing Point Pricing System
By

ROBERT

E.

FREER
Chairman, Federal Trade Commission
EDITOR'S NOTE: Last spring, in the case of Federal Trade Commission vs. The
Cement Institute, 68 S. Ct. 793, the U. S. Supreme Court supported the Federal Trade
Commission in outlawing the use of the basing point system as a means of unfair competition. The controversy over the wisdom, if not the law, of that decision has been
raging ever since. During the latter part of November, S. Arthur Henry, attorney for
the Colorado Manufacturers' Association, graciously consented to write an article for
DICTA on this controversial subject. In casting about for someone equally competent
to support the other side of this question, your Editor was happy to learn that the
retiring Chairman of the FTC himself had been invited to Denver to speak before the
City Club on December 28, 1948. Commissioner Freer's speech on that occasion is
reprinted below, with thanks to him and to the City Club, which thereupon invited
Mr. Henry to present his views on the following Tuesday, January 4, 1949. Mr.
Henry's remarks will appear in the February DICTA.

A little over a year ago I came to Denver and spoke to the Purchasing
Agents' Association of Denver on the subject "Markets-Managed or Free."
In that talk I sought to explain some of the Commission's cases and decisions
involving so-called basing point pricing systems and other forms of pricefixing by a geographical formula.
Since that time a great deal of water has flowed over the dam, and these
activities of the Commission, which had very little public notice at the time
I spoke, have become the center of a veritable storm of controversy in the
press and in business circles. I have re-read that 1947 Denver speech in the
light of all the unkind things which have been said about the Federal Trade
Commission since then, and would not change a word of it now.
I will be a member of the Federal Trade Commission for just three more
days now, after which I will resume the private practice of law, a decision
which was forced upon me by some thirteen years of trying to live in Washington on a salary which was fixed at a not too munificent level back in 1914.
Since this is my swan song as a member of the Commission, I want to speak
as frankly and forthrightly on this question as I can, free from the fear that
anything I say will be thrown back at me either in a Congressional hearing
or in the brief of some party before the Commission in a later case.
There is a great and burning question which has been posed to the small
business man and the general public in recent months and it is that sort of
a question which supplies its own answer. The entire business community
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appears to have been blanketed by questionnaires from Congressional committees and various trade organizations either stating or implying that the
Supreme Court and the Federal Trade Commission have now declared freight
absorption to be illegal and have required that every business man sell uniformly at f.o.b. prices and refrain from competitively meeting lower prices
in distant areas. On the basis of this startling pronouncement business men
are asked what the effect of this decision will be upon them; will competition
be stimulated or will business be affected adversely?
During all of the time that this uproar has been going on officials of
the Federal Trade Commission have been stating that the law does not require
uniform f.o.b. mill prices, that the law does not prevent the absorption of
freight to meet competition, and that the recent decisions, apply only to situations in which there is organized monopoly and conspiracy to suppress and
restrain competition.
History of the Case
I would like to tell you how this whole controversy started and explain
some of the factors which may be behind the attempts to confuse the business
community about the state of the law.
In 1937 the Federal Trade Commission, after several years of investiga,
tion and study, issued a complaint charging the entire Portland cement industry with having engaged in a combination to fix prices and restrain competition. Public hearings were conducted for more than three years, the
record consisting of some 50,000 pages of transcript of sworn testimony and
about an equal number of pages of documentary evidence. The largest bulk
of this record is that which was offered by the cement companies by way
of defense to the charge of price-fixing and discrimination. After an exhaustive study of the record, the Commission made detailed findings of fact, consisting of nearly 200 printed pages. The various overt acts so found to have
been done by the industry clearly indicated that there existed a combination
to fix prices, effectuated principally through cooperative employment of the
basing point system. Base'd upon these findings, the Commission entered an
order requiring the industry to cease doing certain things pursuant to "any
planned common course of action, understanding, agreement, combination or
conspiracy."
This case was litigated fully before the Commission, the Circuit Court
of Appeals and finally before the Supreme Court of the United States.
In the Spring of 1948 the Supreme Court handed down a decision
affirming the Commission's order in the Cement case, the opinion agreeing
wholeheartedly with the Commission's conclusion that the basing point method
had been employed in the industry pursuant to a combination and conspiracy
and for the purpose of fixing prices. The same arguments were made to the
Supreme Court that are now being made to the Capehart Committee-that
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the Commission's order had the effect of preventing any freight absorption
in individual situations and would require uniform f.o.b. mill selling. The
opinion of the Supreme Court specifically pointed out that this was not the
case and that the Commission's order only forbade acts done pursuant to
the conspiracy and combination.
Shortly after the Supreme Court decision, the Commission was sustained
in a case against the producers of rigid steel conduit on review in the Circuit Court of Appeals. In this case it had entered an order against a welldefined conspiracy and combination to fix prices through the basing point
system, and the Commission's order forbade the future use of that basing
point system by each of the companies for the purpose of matching delivered
prices and suppressing competition.
There is now pending before the Commission a similar proceeding involving the entire iron and steel industry on charges of a combination and
conspiracy to fix and maintain prices through a basing point system and other
practices, and testimony therein still remains to be taken before a trial
examiner.
The Opposition
Frankly, it was no surprise to me that the Commission's success in the
Cement case in the Supreme Court generated so much heat in the business
community. I was certain that success in this case would result in organized
pressure on the public and on Congress for an amendment to the anti-trust
laws which would permit the practices of the cement industry. After the
Cement decision Mr. Irving S. Olds, the Chairman of the Board of U. S. Steel
Corporation, was quoted in the New Your Journal of Commerce as announcing a drive for legislation to legalize basing point methods of pricing, and
Mr. Benjamin Fairless, the President of U. S. Steel, announced on the same
day not only that the steel company was abandoning the basing point system
but also that one of the considerations motivating the abandonment was the
plan to get immediate Congressional action to legalize basing points.
The type of pressure that was immediately applied is typified by a letter
which Mr. E. T. Weir, Chairman of the Board of National Steel Corporation, dispatched to that company's customers at a time when steel was in
extremely short supply and customers were fighting for favors. Mr. Weir's
letter contained the following description of the basing point system:
"The basing point system permitted the buyer to secure required
materials from any steel-producing plant at delivered prices competitive
with the prices of the steel producer closest to the buyer's plant. This
was possible, of course, because distant steel producers absorbed the
excess in the cost of freight from their plants to the buyer's plant over
the cost of freight from the plant of the closest steel producer.
"The Court decided that this could no longer be done. Instead,
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one f.o.b. price must now be established for each product at each point
of production which each and every buyer must pay. The actual cost to
the buyer, therefore, must be this price plus freight from the point of
production to the buyer's plant, because, under the decision, there can
be no systematic freight absorption on the part of the steel producer."
Of the Supreme Court's decision in the Cement case, Mr. Weir
stated:
"Now, with one stroke, the Supreme Court has wiped out these
systems at the behest of bureaucrats and on a basis of theory which has
never been proved by practical experience anywhere or at any time. In
doing this, the Supreme Court has usurped legislative functions to establish a rule which Congress, the proper agency, explicitly refused to
enact time and again, although strongly urged to do so by the bureaucrats of the Federal Trade Commission."
Mr Weir then proceeded to give his solution for the problem in the
following language:
"Congressmen, therefore, should be contacted promptly. All trade
associations should be aroused to the seriousness of this situation and
the necessity for constructive action. The public should be shown that
this is not a mere legal action with limited effect of a technical nature,
but a matter of vital importance to everyone.
"Your help is not only important; it is essential. You can communicate with your Congressmen and Senators to give them specific information regarding the effect of this Supreme Court decision on your
business and, therefore, on your employees and community. You can keep
in continuous touch with them at each step as this matter progresses
to final legislative action. You can communicate with your trade as,
sociations to urge that they make legislative contact and public information on this subject a first order of business. You can talk with the
editors of-your community newspapers and give them information which
will be the basis for editorials and articles which will educate the public
as to the vital importance of this situation and the necessity for its
correction."
The above instances, multiplied many times, have led me to the conclusion
that a great deal of the so-called confusion about the state of the law has
been deliberately created by parties who have been using the basing point
system as a price-fixing device, in the hope that some amendment can be
written into the law which will legalize the basing point system.
The industries from which the initial clamour has come are those which
do not want competition and whose leaders have in the past expressed their
idea that price competition is a ruinous process which must be systematically
restrained and prevented. This type of thinking is completely foreign to the
fundamental policy of the law of the land, and it is not at all surprising to
see these persons in the front ranks of those who cry that the law is confused.
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As an example of the confusion that exists on this subject, I have here
the front page of the New York Journal of Commerce for December 8, 1948.
Side by side on that front page there are two stories. One of them has a headline "FTC Chief Confusing Issue, Business Says in Demand For Clearer Pricing Rules." This story refers to a speech which I made in New York the day
before and contains the following statement:
"Business men said in reply that they are not trying to obtain legalization of the basing point system, as charged by Mr. Freer."
Exactly one-half inch away, in the next column, is the following statement:
"Two railroad management officials and one labor leader urged the
Senate Interstate Commerce subcommittee investigating Federal Trade
Commission pricing policies to preserve the use of free pricing systems
in determining the cost of consumer goods by legalizing specifically the
basing point method in'the coming session."

The Recd Question Involved
The real question in this controversy is not whether luniform f.o.b. mill
selling is desirable-it is not whether freight equalization should be permitted
-it is not whether one particular area has been benefiited by the basing
point system or whether another has been hurt by it. The real question is
whether the Federal Trade Commission and the courts are to remain free to
examine the facts in each individual case and, on the basis of a public record
of evidence taken and considered according to law, ascertain whether particular pricing systems have been used as cooperative price-fixing devices or
whether discriminatory prices under the Clayton Act have had the effect
of injuring or suppressing competition. Thus, while Senator Capehart and
Mr. Simon, the General Counsel of his Committee, have repeatedly stated
that they are against conspiracy to restrain trade and that they have no sympathy for the steel and cement industries and the basing point practices that
have been employed by them, the fact remains that this whole controversy
has been generated by the large producers in the steel and the cement industries for the openly announced purpose of persuading Congress to legalize
their basing point practices.
The Advisory Council of the Capehart Committee numbers among its
members officials of nearly a dozen large corporations which are or have been
party to price-fixing cases involving geographic price-fixing systems before the
Commission, and the General Counsel of the Committee was, until the time
of his employment by the Committee, representing clients in price-fixing cases
before the Commission.
I am giving you these facts, not to indicate any lack of good faith on
the part of the Members of the Capehart Committee or of its Staff or the
witnesses who have appeared before it, but only to show that in some quarters
at least there is more than meets the eye in the present cry of confusion,
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Basing Point System Detrimental to West
As I mentioned, the question of whether the basing point system penalizes or benefits any particular section of the country is really not a part of the
controversy, but since so many statements have been made to the effect that
elimination of the basing point system would penalize the inter-mountain territory, I wish to point out some of the means by which, in my opinion, the
basing point system has held back the industrial development of the West.
The best illustration can be found in the basing point system of the iron
and steel industry. At Pueblo the Colorado Fuel and Iron Corporation maintains a plant with a present ingot capacity of more than 1,200,000 tons.
During the late thirties, a study was made by the Temporary National Economic Committee of the operations of this company in relation to the industry,
and the figures I shall cite are those to be found in its proceedings. The Temporary National Economic Committee, I might explain, was a non-partisan
agency consisting of representatives of the United States Senate and House
of Representatives, and of various Government departments which studied the
whole question of pricing practices as they relate to our economic system just
prior to the war. Among the committee's members whom I might mention
were such leading Westerners as Senator Joseph C. O'Mahoney of Wyoming
and such conservative Republicans as Representative Carroll Reece of Tennessee, subsequently Chairman of the Republican National Committee. This
National Economic Committee recommended unanimously that the basing point
system be made illegal, per se. Such a law would go far beyond anything the
Federal Trade Commission has ever required by any decision or order.
In 1938, the Colorado Fuel and Iron Corporation, which had been through
the "wringer" just a few years before, had an ingot capacity of 888,000 tons
and was operating at only 38 percent of this capacity. Its prices in the
Western States were calculated on the base prices of the Eastern producers
at such points as Chicago, Pittsburgh, Buffalo, and Cleveland, with the addition of full rail freight to destination. The effect of this situation was that,
although Colorado Fuel and Iron Corporation was operating at only 38
percent of capacity, nearly half the steel sold in Colorado in 1938 originated
with Eastern producers who could realize fully as much for steel sold in
Colorado as for steel sold in the Eastern producing centers. While it was
required to share the Colorado and inter-mountain market with Eastern pro
ducers, Colorado Fuel and Iron Corporation found itself shut off from Eastern
markets since delivered prices went down sharply, with freight rates from
Pittsburgh or Chicago, and in order to do business to the East, the company
was required to quote a lower delivered price, and, on top of that, to further
reduce its mill realization by the full amount of East-bound freight.
The net effect was to build a one-way West-bound conveyor belt permitting Eastern mills to penetrate freely and to share profitably the inter-mountain territory market, while preventing Western producers from seeking busi-
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ness to the East without sacrifice of profit. Not the least of the effects was to
require every Colorado consumer of steel to pay a large amount of so-called
"phantom freight," or freight charges included in the price over and above
the actual freight charges involved in shipment.
As an illustration of how this system worked on consumers and its
deadening effect upon the development of Western industries consuming
steel, I would like to cite to you the recent testimony before the Capehart
Committee of Miss Ann Olson, Secretary-Treasurer of Wire Specialties and
Manufacturing Corporation of Denver, producers of wire coat hangers. Miss
Olson traveled all the way from Denver to Washington to tell the Capehart
Committee of the effect of this so-called "phantom freight" on her company's
competition with Eastern competitors. She presented figures to show that her
raw material and transportation cost in Denver, although using steel originating in Pueblo, was more than 25 percent greater than that of her Chicago
competitors, while at the same time these Chicago competitors could lay
down their finished products in Denver at raw material and transportation
costs only one percent greater than hers. She stated:
"Denver cannot even ship to nearby towns in Colorado and be
competitive with Chicago, even though the raw materials and finished
products were shipped some 2,000 miles less distance."
She also stated that:
"If the old basing point system with its 'ghost' freight is reinstated
we again will be handicapped or we will be forced to move into the large
industrial centers where we can buy our raw products, now produced in
Colorado, at the same prices our competitors pay."
Yet in the face of such testimony, it is proposed right here in Denver to
support the drive for restoration of the basing point pricing system--or its
equivalent-in industries where it has been condemned as a monopolistic
price-fixing device.
To share in or dictate the management policies of industry is not the
function of the Federal Trade Commission, nor that of any other Government
agency, under our present system of free competitive enterprise. Whatever I
might think personally of the wisdom of any Western steel company "going
along" with the pricing methods of its Eastern brethren, the -law requires
only that its methods of pricing shall not be the product of conspiracy with
other producers and, furthermore, that the company shall not make unjustified
discriminations in price which have the effect of suppressing competition in
any line of commerce. In other words, the law sets down certain basic standards of fair play. And subject only to these basic standards, it is entirely up
to the steel producers, or the cement producers, or any other producers, to
determine how they shall make their prices and conduct their business.
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Alleged Confusion in Law, a Matter of Tactics
The Capehart inquiry appears to have started off on the premise that
the Commission's order in the-Cement case would revolutionize American industry, and reasoning from there, along the line taken by some steel and
cement producers, it would seem that its conclusion would be that it would
wreck our economy. As more and more details of the nature of the pricefixing conspiracies which the Commission found to exist in the Cement and
Rigid Steel Conduit cases have come to be understood, however, this premise
largely appears to have been abandoned, and now no one seems to have anything good to say about the former practices in either the steel conduit or
cement industries. The present premise appears to be that the law is so confused that the small business men in other industries do not know whether,
or to what extent, they can absorb freight or meet competition.
This question of confusion is nothing new. As early as 1912 there was
a great wave of protest from many business men for amendment of the Sherman Act to make it certain just what a business man could or could not do.
The plea for certainty has been renewed preiodically.
In no branch of American law is there an absolutely certain, hard and
fast line that can be drawn which will inevitably separate violation of the
law from full compliance with the law. In order to accomplish any such certainty, it would be necessary to sit down and draft a code of business law
consisting of several volumes covering every situation or combination of circumtances which has been decided by the courts to be violative of the Federal
Trade Commission, Clayton or Sherman Acts in the past fifty years. In addition, it would be necessary to anticipate and specifically prohibit future practices use of which appeared likely to restrict and restrain competition and
tend to make our machine of free enterprise break down. And when we got
done, it still would not be simple. In fact, it would be, I fear, a great deal
more complicated than the present situation.
While I am in complete sympathy with any honest effort to make the law
clear and understandable to those who must be subject to it, we must recognize
that certainty in complex legal matters is impossible to attain.
Mr. Justice Douglas of the Supreme Court recently made the following
statement in a case wholly unrelated to this field:
"* * * But there are few areas of the law in black and white. The greys

are dominant and even among them the shades are innumerable. For the
eternal problem of the law is one of making accommodations between conflicting interests. This is why most legal problems end as questions of
degree." (Estin v. Estin; decided June 7, 1948, 68 S.Ct. 1213, 1216)
In an article in "Fortune Magazine" for October, 1948, there is a statement by Fowler Hamilton on this question of certainty:
"True, if he cannot have freedom, the businessman generally will
settle for certainty. But the lawyer must frequently frustrate even this
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desire. The ifs and buts of legal opinion are inevitable results of the
lawyer's awareness of the uncertainty of the law and of the even greater
uncertainty of the future facts and forces upon which the legality of
action may finally turn. Mr. Justice Brandeis, during his days of private
practice, said to clients who insisted upon an unqualified opinion as to
the legality of a proposed business program: 'Ican tell you where the edge
of the cliff is, but I cannot tell you how hard or in what direction the
wind will be blowing when you pass by it.'"
The Crux of the Problem
This leads me to what I consider to be the crux of this whole problemthe extent to which the Government should interfere with the rights of the
individual engaged in business. The Federal Trade Commission is not equipped
to run the cement industry or the steel conduit industry-nor, for that matter,
is any tight little group of men in or out of the Government. The basic principle of our system is freedom of enterprise, with the principal regulatory
forces being those of the free market and real competition. It is "regulation"
by forces other than those of competition in the free market which the Commission has proceeded against in some of our basic industries.
It is not enough, then, for us to say "keep the Government out of business." If we are to be successful in keeping the Government out of business,
we must keep business free from monopolistic controls imposed by business
men themselves. Monopolistic controls by private business have the sure and
necessary effect of inviting Government regulation of all phases of business
activity. If a little group of men is permitted to run the steel conduit industry or the cement industry pursuant to understanding and agreement among
themselves and without regard to the forces of free competition in the market,
then inevitably Government must control the actions of the monopolists. When
that day comes, our system of free enterprise will have disappeared and we
will have embarked upon the same course of paternalistic Government controls
that have marked such States as Germany, Russia, Italy and Japan.
It is the principal characteristic of the American system that a man can
still open up a. retail store, a factory, or almost any other kind of business,
on his own responsibility and take his chances in the market. It is obvious
that an integral part of this right is also the real risk of failure and bankruptcy through mismanagement, insufficient capital, or for any one of a
hundred different reasons, so that if we are to have the benefits of competition,
we must endure also its temporary discomforts.
I feel very strongly that this problem of preserving our competitive system is the foremost domestic problem today and that the public must soon decide whether we honestly intend to try to obey the rules of the economic road
we so far have travelled or whether we are willing to recognize that the
alternative route is one of all-out Government regulation. Unfortunately,
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there seems to be no middle road in this situation. If we continue to give lip
service to the competitive system and provide only token enforcement agencies
under the anti-trust laws; if we continue to cry against monopolies and at the
same time refuse to provide the means of curbing them, we will continue to
coast down hill without conscious resolution into a valley from which we
must be towed because the spark of competition neither exists nor can be restored to its proper function in our economic motive power. When that point
is reached we will have no choice but to acquiesce in a system of permanent
peacetime Government controls which will shift the responsibility of management to the Government.
I am not concerned at all about the possibility of any such system of
Government control resulting if it were left as matter of free choice to the
American public today. My concern is that if there continues much longer
the present trend of concentration of power in fewer and fewer hands and
the present trend of sniping at the anti-trust laws and seeking by every means
to avoid competition, the power of choice between all-out Government regulation and a free competitive system will have been removed. Thus, we will
have actually made a choice of all-out Government control of business through
our very lack of appreciation of the problem and our consequent failure to
do anything about it.
Preservation of the competitive system is the basic philosophy which has
moved the Federal Trade Commission. The Commission is not an agency
which is seeking power or control over industrial decision and discretion. It
has been motivated by the principle that the coming of the day of Government
regulation can be postponed or forestalled by prevention of those practices
which operate to destroy the competitive system by depriving the individual
business man of his freedom.
In conclusion, let me express my opinion that the price of economic
freedom, like that of political liberty, is eternal vigilance.

An Outline of "The Government in Housing"
By SYDNEY H. GROSSMAN
Of the Denver Bar
EDITOR'S NOTE: The following is largely based on the outline of a talk given by
Mr. Grossman at the annual convention of the Colorado Conference of Social Welfare
in November, 1948. In preparing his material, Mr. Grossman utilized the arrangement
with the law school deans to provide students to assist bar members in legal research.
In the present instance, it was through the efforts of Charles McCarthy, senior in the
University of Denver College of Law, that the basic data was assembled for Mr.
Grossman.

What will the 81st Congress do with regard to public housing? The
portent of this question cannot be underestimated. It is generally agreed
that the recent election has brought into focus even more forcibly than before
the controversial question about government in housing. It must be presumed
that legislation will be introduced in the present Congress, to the end that
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some form of public housing will be undertaken by our government. Unquestionably the Taft-Ellender-Wagner Bill or some modification will be
given very serious consideration.
Because of the timeliness and importance of this very vital question to
every member of the Bar, as well as the general public at large, some brief
resume of government in housing in the past, as well as some explanation
of the Taft-Ellender-Wagner Bill, (which for easy reference will hereafter
be referred to as the TEW Bill) may be of interest to the Bar as a whole.
It is intended that this outline be purely informational and in no manner
or form will it attempt to debate the controversial issues or the respective merits
for or against government in housing. It is hoped that it may be of some
aid in crystallizing thinking on this highly important subject.
Brief History of Government in Housing-1918-1948
1918U. S. Housing Corp. created to provide housing incident to World War
I, now almost liquidated.
1932Emergency and Relief Construction Act of 1932 was passed creating
the Reconstruction Finance Corp. which was set up in re housing to make
loans to state, or municipally-regulated, limited-dividend housing corporations. Its ostensible purpose was to provide housing for low income groups
and to aid slum development. (Only two housing loans were made under
this act.)
19331. The National Industrial Recovery Act, creating NRA, was passed
with provisions for "earmarking" funds for housing purposes. (NRA declared unconstitutional).
2. Passage of the Home Owners Act of 1933. This act created the
Home Owners Loan Corp. whose lending functions expired in 1936 and is
now in the process of liquidation.
1934The National Housing Act was passed, creating the Federal Housing
Administration, which insured loans by approved financial institutions made
for the purchase, construction, repair and improvement of houses where
FHA standards were met.
1935Passage of the Emergency Relief Appropriations Act of 1935 which
financed 7 limited-dividend projects and 51 directly constructed Federal
Housing projects.
1937Passage of the Wagner-Steagall U. S. Housing Act of 1937 which provided for: (1) National low-rent housing. (2) A slum clearance program.
(3) Local public agency participation:
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1940Passage of the Lanham Act which provided for the construction of housing for defense workers, expired December, 1947.
19411. War and Navy Departments received $100,000,000 for civilian defense housing.
2. Defense housing was further aided by a series of acts called the
Temporary Shelter Acts which appropriated some $420,000,000.
19421. By Executive Order No. 9070, all housing agencies were consolidated
into the National Housing Agency.
2. Billions were spent and loaned by the government on housing connected with war work.
1944Senate created a Special Committee on Post-War Economic Planning
and Policy; a Subcommittee on Housing and Urban Development was also
formed which conducted hearings from June, 1944 to February, 1945. During the recess, Taft, Ellender, and Wagner drafted the initial housing bill
which was to carry their name thereafter.
19451. Taft Committee Report: At the time of this report, Taft had the
following to say: "I can honestly say that almost no legislation within my
memory has received such careful and continuous study, prior to its introduction, by a group of senators who may be called fairly representative."
2. New title to the Lanham Act (V) whichappropriated $100,000,000
authorizing temporary war construction to be dismantled and re-erected at
schools, colleges, and municipalities where shortage of veteran's housing was
acute.

3. President Truman, in a message to Congress asked for housing legislation pointed at the objective of 1 to 1.5 million units a year for 10 years.
4. S.1592 was introduced (then known as the WET bill).
19461. S.1592 passed in Senate without a single dissenting vote.
2. Passage of the Veteran's Emergency Housing Act of 1946, (Patman Bill).
3. Adjournment of Congress without House action on the WET bill.
(Unofficial poll of members of the House Banking and Currency Committee
to see if the bill should be reported out: For: 9 Democrats and 1 Republican;
Against: 5 Democrats and 7 Republicans).
19471. Housing and Home Finance Agency created which consolidated all
agencies except Office of Housing Expeditor into one agency.
2. The old WET bill was introduced to the Senate as the TEW bill.
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3. Joint Housing Committee appointed and began hearings after adjournment of Congress on July 28.
19481. Joint Committee on Housing reported March 15 after interviewing
1,300 witnesses in 33 cities.
2. Senators Flanders (R., Vt.) substituted a 2nd report in the form of
sweeping amendments to the TEW bill. These amendments would provide a
federal subsidy for one-half million units of public housing for low-but-steadyincome groups.
(Senator McCarthy (R., Wis.) submitted amendments to limit public
housing to relief and welfare cases which were defeated).
3. The House extended for 1 year title VI of the National Housing Act
providing for insurance by FHA for certain types of mortgages on new housing construction.
(The TEW bill contained about the same provisions.)
4. Senator Cain (R., Wash.) submitted an amendment to strike the
part of the TEW bill relating to public housing; defeated by a vote of 49-35.
5. TEW bill passed by voice vote, April 22 in Senate.
6. Senator Tobey introduced a bill to extend Title VI of the National
Housing Act until July 1; it was hoped that the TEW bill would be passed
by then. This was passed May 5.
(Senator Cain attempted to amend this bill by extending the insurance
provisions for a full year-a move which would have made the year's extension contained in the TEW bill obsolete, thus reducing TEW support in
the house; again Cain lost).
Initicd Tew Bill
(Taft-Ellender-Wagner)
Bill declares as its purpose, the:
"Production of residential construction and related community development sufficient to remedy the serious cumulative housing shortage, to eliminate slums and blighted areas, to realize as soon as feasible the goal of a decent
home and a suitable living situation for every American family."
Specific policies:
1. Private enterprise shall be encouraged to serve as large a part of the
total need as it can.
2. Government assistance shall be utilized where feasible to enable private enterprise to serve more of the total need.
3. Governmental aid to clear slums and provide adequate housing for
groups with incomes so low that they cannot otherwise be served shall be
extended to those localities which estimate their own needs and demonstrate
that these needs cannot fully be met through reliance solely upon private
enterprise and without such aid.
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4. The main housing functions of the Government shall be consolidated
into a single national housing agency in order to achieve unified and coordinated activity in the execution of the declared policies.
General statement of provisions by Titles:

I. Encourages private enterprise.
II. Provides aids for technical research and market analysis.
III. Perfects and increases government aids extended to privately financed
housing through Federal Savings and Loan Ass'n operations, Federal Home
Loan Bank operations, Federal Savings and Loan Insurance Corp. operations,
and Federal Housing Administration operations.
IV. Supplements the existing system of mortgage insurance under the
National Housing Act with special systems of mortgage insurance for families
of lower income who require more favorable terms.
a. 95% FHA insured 32 year mortgage loans, maximum of 4%
interest per annum, for moderately priced homes.
b. 95% FHA insured 40 year mortgage loans, maximum of 3V% interest per annum, for housing projects undertaken by cooperatives, nonprofit mutual ownership housing corporations and educational institutions whose primary housing purpose is to help student veterans.
V. Yield Insurance Plan.
VI. Provides aid to localities for acquisition of land for clearance and
redevelopment with participation by private enterprise.
VII. Provides aid for families whose income is so low that they cannot
otherwise be served.
a. 125,000 units per year for 4 years.
b. Localities must show 20% gap between high of this group and
the low of group served by private enterprise.
VIII. Establishes program for rural housing through Sec. of Ag. and
an extension of the urban low-rent housing program.
IX. Provides for disposition of permanent war housing with preference
to veterans.
X. Provides for periodic inventory of housing needs and programs to
be made to Congress.
XI. Consolidates Government housing functions into one national housing agency.
Tew Bill As Revised
I FHA Title VI-Extension of FHA mortgage insurance for 1 year,
emphasizing rental housing needs.
II. Secondary market for G. I. home loans and FHA-insured mortgages:
1. Provides for a government source of secondary credit for residential mortgage financing.
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2. Operations restricted to cases where a government secondary
market is necessary and where such market would not contribute to inflationary pressures. (2 years program).
III. Housing research provides for technical research and related studies
on the housing shortage.
IV. Rental-housing aids for families of moderate income and veterans:
1. Aids for cooperative ownership housing.
2. Yield insurance.
a. Designed to encourage direct investment by institutional and
other large scale investors.
b. Guarantees an annual return upon outstanding investments
ranging from 32 to 5%, a minimum return of 2Y% per annum
on outstanding investment (plus 2% amortization of the full capital
investment) until such time as only 10% of the original investment
remains unamortized. (1 billion authorized)
V. Slum clearance and urban development.
1. Local grant-in-aid must equal one-third of net project cost.
2. $300,000,000 authorized, 100 million of which is Federal subsidy aids.
VI. Low Rent Housing.
1. Extension of public low-rent housing program.
2. Maximum would be 500,000 units over a 5 year period.
3. $32,000,000 a year for 5 years; $160,000,000 at end of 5 years.
VII. Farm Housing.
1. Sec. of Agriculture and the Housing and Home Finance Administrator to examine problems of farm housing and report to Congress.
Amendments Proposed to Tew Bill
1. Title VII replaced by a $250,000,000 loan-grant rural housing program; loans to be paid over a 33-year period at 4%.
2. Special assistance to permanently disabled veterans.
3. Authorization to increase interest rates on G. I. loans from 4%
to 4V2%.
4. Inclusion of the FHA in the Corporation Control Act.
5. Authorization for FHA to insure mortgages in connection with government-sold TVA properties.
Conclusion
This completes developments to date in the field of housing legislation.
Whether the TEW bill will be reintroduced in this same form is not known.
For a more thorough survey of the subject, attention is directed to the following references: Congressional Digest, June, 1948, Harvard Law Review for
Nov. 1947, Columbia Law Review for Nov. 1947, and the American Bar
Association Journal for Feb. 1948.
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The Survey of the Legal Profession
(An excerpt from a speech by Frank Holman made over CBS from
Washington, D. C., on Oct. 27, 1948)

... The American Bar Association is a serious working organization. Its
efforts are devoted to improving the administration of justice and to sponsoring surveys, studies, programs and measures which are for the public good.
One of its most important and far-reaching projects, not only so far as lawyers are concerned but also for the public, is the project of a national Survey
of the Legal Profession-which was launched this year after nearly four years
of preliminary planning.
You no doubt are familiar with surveys or studies that have been made
with respective to other professions. Medicine and engineering have been
the subject of nation-wide surveys, but the legal profession in the United
States has never been surveyed before. The present Survey is sponsored by
the American Bar Association. That Association pledged $50,000 and the
Carnegie Corporation of New York $100,000 for the work. Neither sponsor
has attached any conditions of censorship to their contributions. On the contrary, each insisted that the Survey be truly independent and under the control of a Council of eminent laymen as well as lawyers.
The scope of the Survey encompasses six major divisions: I, Professional
Services by Lawyers; II, Public Service by Lawyers; III, Judicial Service;
IV, Professional Competence and Integrity; V, Economics of the Legal Profession; and VI, The Organized Bar. This analysis has been subject to careful
review since it was advanced in the 1944 report of the American Bar Association's Committee on the Economic Conditions of the Bar. Its present form,
therefore, is not one person's sudden inspiration. Division VI was. added
because preliminary studies indicated that the organized Bar requires separate
treatment from the individual lawyer.
As the Director points out in his first progress report: "The central
truth about the profession of law in the United States is that lawyers do a
vast number of different things. They are to be found performing essential
functions in nearly every relationship between individuals, between groups
and between the citizen and his government."
The idea of a comprehensive Survey of the Legal Profession grew out
of plans for a survey of legal education and admission to the Bar. "How can
we know what to teach in law school unless we know what lawyers do?" was
the question that led to the broader plans.
In a report submitted to the Board of Governors and the members of
the House of Delegates May 1, 1946, our Section on Legal Education and
Admissions to the Bar recommended that the Survey be made. The Council
of the Section for some years had had under discussion the question of a complete study of legal education of the type of the Flexner study of medical education made some time ago. After much thought and consideration, the
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Council concluded that the study needed was not one merely dealing with
legal education but one which would constitute an objective appraisal of the
legal profession.
The Council therefore proposed a broad study of the place and function
of the legal profession in a democratic society. What is the role of the lawyer
and his handiwork-the law- in a free society? What contributions do law
and lawyers make to the basic principles of that society and to the ongoing
processes of a free people? Is the lawyer a parasite on the body politic as
some would seem to think, or is he essential? What does the lawyer do?
What are his potentialities for service? Can the American people dispense
with his services? Is his service essential to 'the endurance of -a democratic
form of government? Is it necessary that the services of a highly trained Bar
be available in order that the tribunals of an independent judiciary may
function? These you will see are not idle.qugstions. They have been expressed
again and again from ancient to modern times and with. emphasis in recent
years. We as lawyers want to know the corrtct answers to them and the
American public should have the correct answers.
The work of the Survey of the Legal, Profession -isdirected and controlled by a Council of 15 prominent lawyers and laymen working with a
Director. The Director of the Survey of the Legal Profession is Reginald
Heber Smith of the Boston Bar. Mr. Smith, an active leader for many years
in the American Bar Association, is known as a pioneer of Legal Aid work
in the United States.
The Council includes seven practicing lawyers, three laymen, two judges,
two law school deans and one law school professor. These men come from 12
states stretching from coast to coast. A vacancy exists on the Council because
of the reluctant but understandable resignation of Paul G. Hoffman. Another
layman will be elected in the near future. The other non-lawyers include the
President of Dartmouth College and the presidents of two leading insurance
companies. The President of the American Bar Association, by virtue .of his
office, is on the Council.
The men doing the actual research are not compensated, with the exception of a very few fulltime experts. Questionnaires and interviews are used
to supplement observation and experience. Committees of experts are assisting each consultant who is preparing a particular report. Correspondents
in every state are utilized by several consultants. .. "
"Although a substantial part of the Survey's work is already under way,
an immense amount of work is as yet unassigned. Finding the right men
takes time. The busiest are usually the best, so the Survey's policy is not to
press its workers.
The Director and the consultants welcome suggestions. A great many
have been sent to the Survey headquarters at 60 State Street, Boston. More
than one has been incorporated into the Survey. "The cooperation of all
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American lawyers, whether members of the bar associations or not, must be
secured," the Director believes.
When the Survey has been completed and all the facts investigated,
analyzed and correlated, they will provide a safe and adequate fundation
upon which to base distinctive proposals for increased service and effectiveness
of lawyers and for a better understanding of their role in the destiny of the
republic. The Survey will be a report of great value not only to lawyers
but to the American people."
(Additional excerpts from President Holman's explanation of "The Survey of the
Legal Profession," as well as other information on this subject, will be carried in future
DICTA.)

Graham Elected President of Mesa Bar
George Graham of Grand Junction is the new president of the Mesa
County Bar Association, as a result of elections held December 22. E. B.
Underhill of Grand Junction continues as secretary.
WILLIAM B. PAYNTER, RICHARD B. PAYNTER, and WILLIAM B. PAYNTER, JR.,
have announced the formation of a partnership with offices in Fort Morgan
and Brush.
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